
 

 October 18, 2022 
 
 

Honorable Jason Smith 
U.S. House of Representatives 
2418 Rayburn House Office Building 
Washington, D.C.  20515 
  
Dear Mr. Smith: 
 
 This letter is in response to the request dated May 6, 2022, for a revenue estimate of S. 
3802, the “Big Oil Windfall Profits Tax Act”.  
 
 The proposal would establish an excise tax on taxable crude oil produced in the United 
States or imported for consumption, use, or warehousing by a covered taxpayer.  A covered 
taxpayer is defined as one whose average daily extraction in the United States and importation 
exceeds 300,000 barrels.  Taxable crude oil includes crude oil, crude oil condensates, and natural 
gasoline.  The rate of tax is equal to 50 percent of the excess of the average Brent crude oil price 
for the calendar quarter over the average Brent crude price from 2015 through 2019.  The 
average price of Brent crude oil from 2015 through 2019 would be adjusted for inflation 
beginning after 2022.  The windfall profits tax would be effective for oil removed or entered 
after the date of enactment.  For purposes of the revenue estimate, we have assumed a date of 
enactment of January 1, 2023. 
 
 As drafted, the proposal includes a tax on crude oil that is extracted for export.  Under 
Article I, section 9, clause 5 of the Constitution, no tax or duty my be imposed on articles 
exported from any State.  We raised this issue with Josh Rowley on your staff, who agreed with 
our assessment.  The estimate we have prepared assumes that no revenue will be collected with 
respect to exported crude oil.  In addition, we note that the tax does not cover diesel fuel, nor 
does the tax on natural gasoline cover all types of gasoline used in vehicles.  For this reason, our 
estimate assumes that these products can be imported without being subject to the proposed tax.  
Given the constitutional prohibition on export taxes, our estimate assumes that some crude oil 
will be exported, refined abroad, and reimported as finished fuels without being subject to tax 
under the proposal.   
 
 The proposal would also provide for gasoline price rebates in the form of a refundable tax 
credit for eligible individuals who are defined as any individual other than a nonresident alien, an 
estate or trust, or dependent taxpayer.  The amount of the refundable credit is reduced by five 
percent of so much of the eligible individual’s adjusted gross income as exceeds $150,000 in the 
case of a joint return, $112,500 in the case of a head of household, or $75,000 in any other case.  
The amount of the tax credit would be determined by the Treasury Secretary no later than 30 
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days after the end of a calendar quarter taking into account the number of eligible individuals and 
the quarterly revenues generated by the Windfall Profits Tax. 
 
 For purposes of the revenue estimate, since the Treasury Secretary is able to set the 
refundable credit rate based on the revenues generated by the Windfall Profits Tax and the 
number of eligible individuals, we assume that the rate will be set at the level in order to fully 
exhaust the quarterly receipts generated by the Windfall Profits Tax. 
 
 Following is the effect of the Windfall Profits Tax on Federal fiscal year budget receipts. 
The revenue effect of the gas tax rebate is not included.  If it were, the net effect of the proposal 
over 10 years would be negligible: 
 
 

 
Fiscal Years 

[Millions of Dollars] 
 

 
Item 2023 2024 2025 2026 2027 2023-27 2022-32 

        

Windfall Profits Tax……… 
9,014 8,120 3,928 3,034 3,368 27,464 62,203 

        
Gasoline Rebate .... ………. -9,014 -8,120 -3,928 -3,034 -3,368 -27,464 -62,203 
        

NOTE:  Details may not add to totals due to rounding. 
 

 
    

  

  

  
I hope this information is helpful to you.  If we can be of further assistance in this matter, 

please let me know. 
 
      Sincerely, 
 

       
      Thomas A. Barthold     
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